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LEGAL THEORY AND CONCEPT OF LAW1
2.1 INTRODUCTION
In the beginning of the legal study, it is very crucial to be familiar with 
diverse theories and concepts of law. For that reason, this chapter briefly 
discusses both juristic definitions of law propounded by various jurists 
as well as statutory definitions of law in Malaysia; and classifications of 
law from various perspectives.
2.2 DEFINITION OF LAW
2.2.1 Juristic Definition
Generally, when the word ‘Law’ is heard, a layman would immediately 
think of the laws passed by the legislative bodies. In fact, the term 
law is used much wider and more general than one may think of. It is 
used not only in juristic sense but also in scientific contexts and other 
disciplines.2 Again, laws in one society will vary from another on the 
basis of historical, religious, social, political and other differences.3 
Therefore, despite numerous endeavours made by the various jurists of 
all times, there is no universally accepted definition of the word ‘Law’. 
This state of affair can be seen from the definitions of law propounded 
by some prominent jurists below.
IntroductionCHAPTER 02
1 This Chapter is contributed by Muhamad Hassan Ahmad and Ashgar Ali Ali 
Mohamed.
2 David M. Walker, The Oxford Companion to Law (Oxford: Clarendon Press, 1980) 
pp. 716-717; D. L. A. Barker and C. F. Padfield, Law (10th edn) (Butterworth-
Heinemann, 1998) p. 1.
3 David M. Walker, The Oxford Companion to Law (Oxford: Clarendon Press, 1980) 
p. 717.
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Aquinas defined law as ‘an ordinance of reason for the general 
good, emanating from him who has the care of the community, and 
promulgated.’ Austin described it as ‘a command set by a superior being 
to an inferior being and enforced by sanctions.’ Blackstone observed law 
as ‘a rule of civil conduct prescribed by the supreme power in a State, 
commending what is right and prohibiting what is wrong.’ Cardozo 
specified it as ‘a principle or rule of conduct so established as to justify 
a prediction with reasonable certainty that it will be enforced by the 
courts if its authority is challenged.’
For Hart, law means ‘a system of rules, a union of primary and 
secondary rules.’ Hobbes opined that law is ‘the formal glue that holds 
fundamentally disorganised societies together.’ Holland defined it as ‘a 
general rule of external human action enforced by a sovereign political 
authority.’ Holmes articulated that ‘the prophecies of what courts will 
do in fact and nothing more pretentious, are what I mean by the law.’
Kantorowicz viewed law as ‘a body of social rules prescribing external 
conduct and considered justiciable.’ Llewellyn remarkably said that 
“what these officials do about dispute is, to my mind, the law itself.” 
Markby is of the opinion that law is ‘the general body of rules which are 
addressed by the rulers of the political society to the members of that 
society, and which are generally obeyed.’ For Pollok, it is ‘the sum of the 
rules of justice administered in a State and by its authority.’ Salmond 
described it as ‘the rules recognised and acted on in courts of justice.’
It can be observed from the above that despite the efforts being made 
by the various jurists of different eras in defining the word ‘Law’, none 
of these definitions suits well to cover all functions and characteristics 
of law. Indeed, law can never be studied alone in a society without 
realising its relationship with others, i.e., historical events, religious 
thoughts, customary practices, cultural practices, moral principles, 
rules of equity, principles of justice, social order, political system, 
economic structure and so forth. Nevertheless, it does not mean that 
there can be no attempt to define what the word law is. It, perhaps, can 
be done after careful examination of all norms which are deemed to 
be law and its relationship with abovementioned components. In strict 
sense, it can generally be defined as a set of rules (religious, customary 
and/or promulgated by the duly authorised body) which is applicable 
to all members in a society and enforceable before a court of law.
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The ultimate purpose of the law is to render justice equally, fairly and 
impartially as appropriate to all members of the society.4 However, at 
this juncture, it should also be noted that any definition of law will still 
be an exhaustible one because the alteration of law itself is subjected 
to the change of time and space. The word ‘Law’ is also synonymous 
to act, article, ordinance, code, rule, order, enactment, regulation, 
statute, standard, canon, charter, decree, command, dictum, maxim, 
norm, principle, instruction, discipline, mandate, precedent, precept, 
prescription, pronouncement, rubric, tenet, convention, accord, 
covenant, treaty and so forth.5
2.2.2 Statutory Definition
In Malaysian context, the term ‘Law’ is defined under art. 160(2) of the 
Federal Constitution 1957, s. 3 of the Interpretation Acts 1948 and 1967, 
and s. 2(1) of the Interpretation and General Clauses Ordinance 1948. 
It includes ‘written law, the common law in so far as it is in operation in 
the Federation or any part thereof, and any custom or usage having the 
force of law in the Federation or any part thereof.’
Written law in Malaysia comprises the Federal Constitution, State 
Constitutions of all states, legislation enacted by the Federal Parliament 
at federal level as well as all State Legislative Assemblies at state level, 
and subsidiary legislation passed by the duly authorised persons or 
entities. Legislations enacted by Parliament after 1946 but before 
Malaysia’s Independence in 1957 are called ‘Ordinances’ and those 
enacted after 1957 are called ‘Acts’. Legislations passed by all State 
Legislative Assemblies (except in Sarawak) are called ‘Enactments’. In 
Sarawak, these are called ‘Ordinances’.6 Under art. 150(1) of the Federal 
Constitution, the Yang di-Pertuan Agong (YDPA) is empowered 
4 See also J. J. S. Wharton, The Law Lexicon or Dictionary of  Jurisprudence (Fred 
B. Rothman & Co, Colorado, 1987), p. 551.
5 See also William C. Burton, Burton’s Legal Thesaurus (3rd edn) (Macmillan Library 
Reference USA, New York, 1998), p. 329.
6 Wan Arfah Hamzah, A First Look at the Malaysian Legal System (Oxford Fajar Sdn 
Bhd, 2009), pp. 52-53.
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to proclaim a state of emergency where he finds that there is a grave 
emergency in which the security, economic life or public order of the 
Federation or any part of it is threatened. In such a situation, he may 
issue a Proclamation of Emergency and this type of legislation will be 
called as an ‘Ordinance’.7
By virtue of s. 3(1) of the Civil Law Act 1956 (Revised 1972), the 
common law of England and the rules of equity are applicable to 
Peninsular Malaysia as administered in England on the 7 April 1956; 
the common law of England and the rules of equity, together with 
statutes of general application in Sabah as administered or in force in 
England on 1 December 1951; and in Sarawak as administered or in 
force in England on 12 December 1949. In accordance with s. 3(2) of 
the Civil Law Act 1956 (Revised 1972), the rules of equity will prevail 
over the common law in case of any conflict or variance between them 
on the same subject matter. Nonetheless, the aforesaid common law, 
rules of equity and statutes of general application will only apply up to 
the cut-off date in respective regions where there is no local legislation 
on the subject matter and local circumstances render necessary.8
There is no uniform customary law common to all communities 
in Malaysia. It generally comprises Malay customary laws (‘Adat 
temenggung’ and ‘Adat perpatih’) applicable to all Malays in different 
regions of Malaysia; native customary law, which is applicable to the 
native tribes of Sabah and Sarawak; aboriginal customary law, which is 
applicable to aborigines in Peninsular Malaysia; Chinese customary law, 
which is applicable to the Chinese community; and Hindu customary 
law, which is applicable to the Hindu community. However, after the 
7 See also Wu Min Aun, The Malaysian Legal System (3rd edn) (Pearson Malaysia Sdn 
Bhd, 2005), pp. 307-323.
8 See also Wan Arfah Hamzah, A First Look at the Malaysian Legal System (Oxford Fajar 
Sdn Bhd, 2009), pp. 150-172; Wu Min Aun, The Malaysian Legal System (3rd edn) 
(Pearson Malaysia Sdn Bhd, 2005), pp. 121-138.
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promulgation of the Law Reform (Marriage and Divorce) Act 1976, this 
legislation has become the sole applicable law in personal matters for 
both the Chinese and Indian communities.9
Although art. 3 of the Federal Constitution states that Islam is the 
religion of the Federation, art. 160 does not include Islamic law as one 
of the branches under its definition of law. This is because there is no 
head of the Islamic religion for the federation as a whole. In every state, 
the Ruler is the Head of the religion of Islam in his state. For Federal 
Territories and states not having a Ruler (Malacca, Penang, Sabah 
and Sarawak), the Yang di-Pertuan Agong (YDPA) is the Head of the 
religion of Islam.10 In view of that, matters relating to Islam are treated 
as internal affairs of a state. Accordingly, the powers to determine and 
enforce Islamic law are vested to respective states under Item 1, List II 
(State List), Ninth Schedule of the Federal Constitution.11
2.3 CLASSIFICATION OF LAW
2.3.1 Classical Classification
In order to draw a clear picture of the traditional classification of 
law, it is appropriate to discuss the four folds of law propounded by 
St. Thomas Aquinas.
2.3.1.1 Eternal Law (Lex Aeterna)
This category of law refers to the Divine Intellects and Wills of God 
(i.e., the creator and ruler of the universe) directing all things in the 
universe. It is eternal because God’s rational guidance is not subjected 
to time constraint. Only God knows the totality of eternal law and all 
9 See also Wan Arfah Hamzah, A First Look at the Malaysian Legal System (Oxford Fajar 
Sdn Bhd, 2009), pp. 174-198.
10 The Federation Constitution 1957, art. 3.
11 See also Wan Arfah Hamzah, A First Look at the Malaysian Legal System (Oxford Fajar 
Sdn Bhd, 2009), pp. 115-149; Wu Min Aun, The Malaysian Legal System (3rd edn) 
(Pearson Malaysia Sdn Bhd, 2005), pp. 174-211.
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things are ruled by this law.12 For instance, gravitation is essential to 
preserve living as well as non-living things on earth. It is neither invented 
nor arranged by any living creature in the world rather than being the 
Will of God which is to preserve the world with its dependents. This is 
an example of eternal law which has existed since time immemorial but 
mankind discovered it recently. Some blessed people (also known as 
‘Prophets’ or ‘Messengers’ of God), who have been able to know God in 
His essence, may perceive eternal law to some extent through various 
kinds of revelations.13
2.3.1.2 Divine Law (Lex Divina)
Divine law is the law given by God to mankind through the scriptures 
revealed to the Prophets.14 For examples, the ‘Torah’ revealed to Prophet 
Moses (Musa) (peace be upon him); the ‘Zabur’ revealed to Prophet 
David (Daud) (peace be upon him), the ‘Gospel’ (Injil) revealed to 
Prophet Jesus (Isa) (peace be upon him) and the ‘Quran’ (Tauhid) to 
Prophet Muhammad (peace be upon him). This type of law is revealed 
to mankind in order to direct them to their eternal ends.
2.3.1.3 Natural Law (Lex Naturalis)
In general, mankind reacts according to reasons. Natural law is basically 
derived from human reasoning which is God-given. Therefore, 
discovering natural law can also be seen as ‘man’s participation in the 
cosmic law.’15 People, in most cases, prefer to practice good deeds and 
avoid evil things as they discover this general principle of natural law 
12 L. B. Curzon, Jurisprudence (Macdonald & Evans Ltd, 1979), p. 57.
13 Ibid.
14 See also ibid, p. 58.
15 Ibid, p. 57.
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through the exercise of right reasons. For example, murdering someone 
without just cause is not acceptable to the whole mankind. Accordingly, 
outlawing murder is a kind of man’s reaction to the rule of natural law 
which is discovered by exercising of right reasoning.
Human beliefs may be divided into two main categories such as ‘believing 
in God’s existence’ and ‘rejecting the existence of God’. Those who refuse 
the existence of God will not be able to acknowledge the discussion up 
to this point including the aforesaid two folds of classification of law 
opined by St. Thomas Aquinas. Thus, it is not surprising that secular 
natural law thinkers reject the fact that natural law derived from divine 
wisdoms. For them, natural law is a pure product of human reasons.
2.3.1.4 Man-made Law (Lex Humana)
According to St. Thomas Aquinas, human law is the application of 
natural law that is derived from human reasoning to the particular 
circumstances of a state. Hence, man-made law has to be in conformity 
with the previous categories.16 However, secularists reject this notion as 
they consider man-made law as the product of human mind. In simple 
terms, man-made laws basically are the laws passed by the respective 
legislative bodies in a state in order to administer all affairs under its 
jurisdiction. Thus, this type of law differs in various ways from one 
country to another.
16 Ibid, p. 58.
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2.3.2 Common Classification
In modern times, law can normally be classified into national law 
and international law17 which can be divided further into public and 
private. The following table makes it clear to visualise contemporary 
classifications of law.
CLASSIFICATION OF LAW
NATIONAL LAW INTERNATIONAL
PUBLIC PRIVATE PUBLIC PRIVATE
Constitutional 
Law, 
Administrative 
Law,
Criminal Law, etc.
Law of 
Contracts, 
Law of Trust,
Law of Torts, etc.
Law of Treaties, 
Law of the Sea, 
International 
Criminal Law, 
etc.
Jurisdiction of 
Court,
Choice of Law,
Enforcement of
Judgment, etc.
2.3.2.1 National Law
National law is also known as ‘municipal law’ or ‘domestic law’. It is a 
kind of law which applies in a particular state to its citizens, permanent 
residents and even foreign nationals within the territory jurisdiction 
of that state. In Malaysia, under s. 22(1) of the Courts of Judicature 
Act 1964 (Revised 1972), the High Court has the original criminal 
jurisdiction to try all offences committed:
 (i) within its local jurisdiction;
 (ii) on the high seas on board any ship or on any aircraft registered 
in Malaysia;
 (iii) by any citizen or any permanent resident on the high seas on 
board any ship or on any aircraft;
 (iv) by any person on the high seas where the offence is piracy by 
the law of nations.18
17 See also Louis Waller, Derham, Maher and Waller, An Introduction to Law (8th edn) 
(LBC Information Services, 2000), pp. 65-67.
18 The Courts of  Judicature Act 1964 (Revised 1972), s. 22(1)(a).
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It can be observed from the above provision that the High Court can 
claim jurisdiction over anyone regardless whether the offender is a 
citizen, permanent resident or foreign national when the crime is 
committed within its local jurisdiction. It can still claim jurisdiction 
for crimes committed outside its territory by any citizen or permanent 
resident if the crime occurs on the high seas on board any ship or on 
any aircraft. Even foreign nationals will be subjected to the jurisdiction 
of the High Court where the offence is committed on the high seas 
on board any ship or on any aircraft registered in Malaysia. It can also 
claim jurisdiction to any person on the high seas where the offence 
committed is piracy under international law.
It further provides that the High Court shall have original criminal 
jurisdiction to try all offences under Chapter VI of the Penal Code and 
under any of the written laws specified in the Schedule to the Extra-
Territorial Offences Act 1976 or offences under any other written law 
the commission of which is certified by the Attorney General to affect 
the security of Malaysia when these are committed by anyone on the 
high seas on board any ship or on any aircraft registered in Malaysia; 
by any citizen or any permanent resident on the high seas on board 
any ship, on any aircraft, in any place without and beyond the limits of 
Malaysia.19
In its original civil jurisdiction under s. 23(1) of the Courts of Judicature 
Act 1964, without prejudice to art. 128 of the Federal Constitution, the 
High Court has the jurisdiction to try all civil proceedings where:
(a) the cause of action arose;
(b) the defendant or one of several defendants resides or has his place 
of business;
(c) the facts on which the proceedings are based exist or are alleged to 
have occurred; or
(d) any land the ownership of which is disputed is situated,
19 Ibid, s. 22(1)(b).
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within the local jurisdiction of the court and notwithstanding anything 
contained in this section in any case where all parties consent in writing 
within the local jurisdiction of the other High Court.
National law can be divided into two main categories, i.e., public law 
and private law. The following paragraphs discuss both categories 
together with some of their branches.
2.3.2.1.1 Public Law
Public law is the law governing the relationship between the state and 
its subjects.20 In other words, public law is a system of law which deals 
with the state itself, either by its own or in their relations with the 
individuals living inside that particular state. Therefore, it concerns with 
the structure of the state and the government; the duties and powers of 
officials; and the relationship between the state and the individuals. It 
relates to a person’s behaviours as well as fulfillment of state-mandated 
obligations and is enforced by the state itself. Public law can further be 
classified as various branches such as constitutional law, administrative 
law, criminal law, revenue law and so on.
Constitutional Law
In almost all states (with exception to the United Kingdom and Israel), 
constitutional law is the supreme law of the land and the most essential 
branch of public law upon which other branches of law are based. In 
its general meaning the constitution simply refers to the entire body 
of rules whereby a state is governed. Accordingly, constitutional law 
lays down the structure of the state, rights of its subjects, structure of 
the government, structure of the legislative bodies, composition of the 
courts etc. It is subject to a great deal of interpretation and amendment. 
It covers the basic rights and liberty of the individuals and various 
branches of Government with regards to each other and to the public 
20 See also Lee Mei Pheng and Ivan Jeron Detta, Business Law (Oxford University 
Press, 2009), p. 11.
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at large.21 Thus, it deals with the relationship between not only the 
state and the individuals but also different state’s organs such as the 
executive, legislative and judiciary.
In Malaysia, the Federal Constitution is the supreme law of the 
Federation and any law passed after Merdeka Day which is inconsistent 
with it shall be void to the extent of the inconsistency.22 Each state has 
its own constitution which also has to be in line with the auspice of the 
Federal Constitution.23
Administrative Law
Administrative law is a body of law that describes the functions and 
powers of the government and its branches. It defines the powers 
of administrative agencies and regulates bureaucratic managerial 
procedures.24 The administrative law has to be in line with the natural 
justice and it has to be rational, transparent as well as efficient. The very 
purpose of administrative law is to exercise the functions and powers 
of the government effectively within the legal boundary and protect the 
citizens against the abuse of power by the government authorities.
In this regard, Sir William Wade said that a state needs to have a huge 
administrative apparatus in order to take care of its citizens in all 
aspects such as education, jobs, medical services, houses, pensions and 
so on. Moreover, there must be a sensible control over its operations. It 
must be kept under political control of the parliament and legal control 
of the court.25 Thus, administrative law is subject to judicial review and 
21 A. Vijayalakshmi Venugopal, Introduction to Law in Malaysia (Sweet & Maxwell Asia, 
2001), p. 25. For further reading, see Andrew Harding, The Constitution of  Malaysia: 
A Contextual Analysis, Hart Publishing, 2012.
22 Federal Constitution, art. 4(1).
23 Federal Constitution, art. 71.
24 A. Vijayalakshmi Venugopal, Introduction to Law in Malaysia (Sweet & Maxwell Asia, 
2001), pp. 19-20.
25 William Wade, Administrative Law (6th edn) (Oxford University Press, New York, 
1988), pp. 4-6.
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the court must play a vital role in making sure that the government 
authorities do not abuse their powers over the citizens. Professor MP 
Jain also explained that the primary objective of the administrative law 
is to protect the citizens in the country against the abuse of power by 
the government.26
Criminal Law
Criminal law is also part of public law as a crime is regarded as an 
unlawful conduct against the state as well as the society as a whole. 
Therefore, a crime is an offense which is committed by an individual, 
a group or a corporate body against the state.27 Criminal conducts can 
further be categorised into four sub-categories, such as crimes against a 
person (homicide, kidnapping, sex offenses, assault and battery); crimes 
against property (theft, robbery, burglary, arson and trespass); crimes 
against the public health or decency (drug offenses, abortion, bribery, 
gambling, prostitution, and disorder conduct); and crimes against the 
government (treason and official misconducts).28
Criminal law basically defines various criminal conducts that are 
prohibited by the state because such conducts harm, endanger 
or threaten the safety as well as the welfare of the public. The law 
prescribes penalties to be imposed upon offenders. Generally, there are 
two elements of a crime, namely, ‘actus reus’ (wrongful conduct) and 
‘mens rea’ (guilty mind). These terms come from a Latin maxim ‘actus 
non facitreum nisi mens sit rea’ which means that an act is illegal only 
when a person commits it with a guilty mind.29
26 MP Jain, Administrative Law of  Malaysia and Singapore (3rd edn) (LexisNexis, 1997), 
pp. 7-8.
27 See also Lee Mei Pheng and Ivan Jeron Detta, Business Law, (2009), Oxford 
University Press, p. 11.
28 Katherine A. Currier and Thomas E. Eimermann, The Study of  Law: A Critical 
Thinking Approach (2nd edn) (Aspen Publishers, 2009), p. 42.
29 See also Louis Waller, Derham, Maher and Waller, An Introduction to Law (8th edn), 
(LBC Information Services, 2000), p. 77.
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The criminal law is enforced by the state. In a simple criminal 
proceeding, a person who is accused of committing an offense will be 
placed under the custody of police. Then, the proceeding is initiated and 
conducted by a representative of the state called the prosecutor against 
the accused person. A person appears before the court to defend the 
accusation against him/her is called the ‘defendant’ or ‘accused person’. 
The prosecutor has to prove ‘beyond a reasonable doubt’ in order to 
convict a person of a crime that he/she is being accused of.30 Only when 
the court decides that the defendant is guilty, he/she may be punished 
by one or more of a variety of punishments ranging from fine, whipping, 
released on probation, short term imprisonment, life imprisonment or 
even death. There are five notable purposes of punishing a criminal such 
as restitution, retribution, incapacitation, deterrence and rehabilitation. 
If the accused person is not found guilty of committing any offence 
as the prosecutor fails to prove the guilt of the accused beyond the 
reasonable doubt, he/she will be acquitted without any punishment.
2.3.2.1.2  Private Law
Private law is a body of law that deals with the rights and duties between 
and among the private individuals. It regulates the relationship between 
one citizen and another. When a private law is violated, the victim (who 
is harmed or whose property is damaged) can sue the wrongdoer in 
a civil court. Usually, the offenders are penalised monetarily and thus 
it enables the injured party to recover the losses.31 There are many 
different areas of law which fall under the heading of private law such 
as law of contracts, law of tort (civil wrong), labour law, family law, trust 
law, commercial law and so on.
Law of Contracts
Contracts are entered by the parties to give legal effect to their promises. 
Private dealings are not enforceable before a court of law without a 
binding contract between the disputants.
30 Katherine A. Currier and Thomas E. Eimermann, The Study of  Law: A Critical 
Thinking Approach (2nd edn) (Aspen Publishers, 2009), p. 40.
31 See also Lee Mei Pheng and Ivan Jeron Detta, Business Law (Oxford University 
Press, 2009), pp. 11-12.
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In concluding a contract, the following essential elements must be 
present, i.e., offer from one party; acceptance from another party to 
that specific offer; consideration from both parties; intention to create 
legal relation regarding their promises in the agreement; certainty of 
the subject matter; and legal capacity of both parties to enter into a 
contract. Apart from fulfilling the aforesaid requirements, a contract 
has to be concluded on the basis of free consent of the parties.32 The 
consent is considered to be free when it is not caused by coercion, 
undue influence, fraud, misrepresentation and/or mistake.33 A contract 
is voidable at the option of the party whose consent to an agreement in 
the contract is given by one or more of the abovementioned elements.34 
A contract is void ab initio where the subject matter or consideration 
of the contract is forbidden by law; likely to defeat any law; fraudulent; 
involves injury to the person or property of another; or the court 
regards it as immoral or opposed to public policy.35
A contract can be discharged by performance of the obligations under 
the contract, frustration of the subject matter or by a breach of the 
contract. When there is a breach, the party at breach can be sued by the 
other party in seeking remedy before a court of law. Only the parties 
to the contract can acquire the rights and incur liabilities under it.36 A 
third party has no right to sue a wrongdoer for the breach of contract. 
There are several remedies available to the injured party in case of a 
breach of contract, namely, rescission, restitution, damages, specific 
performance, injunction, anton piller order and quantum meruit.37
32 Contracts Act 1950 (Revised 1974), ss. 10, 15, 16, 17, 18 and 21.
33 Ibid, s. 14.
34 Ibid, s. 19.
35 Ibid, s. 24.
36 Dunlop Pneumatic Tyre Co Ltd v. Selfridge & Co Ltd [1915] AC 847. See also Lee Mei 
Pheng and Ivan Jeron Detta, Business Law (Oxford University Press, 2009), p. 157.
37 See also Lee Mei Pheng and Ivan Jeron Detta, Business Law (Oxford University 
Press, 2009), pp. 202-203.
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Law of Trust
A trust is an equitable obligation that binds a person (trustee) to 
deal with a property over which he has control (trust property) for 
the benefits of persons (beneficiaries or cestui que trust) of whom he 
himself may be one and any one whom may enforce the obligation.38
Basically, parties involved in a trust relationship are:
(1) Settlor/testator (the creator of the trust);
(2) Trustee (the person who is under the obligation to hold the 
trust property for the benefit of the beneficiary. It is also 
possible for a trustee to be one of the beneficiaries under the 
same trust); and
(3) Beneficiary (the person who is entitled to the enjoyment of 
the trust property).
A trust has the following characteristics:
(a) The assets constitute a separate fund and are not a part of the 
trustee’s own estate;
(b) Title to the trust assets stands in the name of the trustee or in 
the name of another person on behalf of the trustee;
(c) The trustee has the power and the duty, in respect of which he 
is accountable, to manage, employ or dispose of the assets in 
accordance with the terms of the trust and the special duties 
imposed upon him by law.39
Therefore, in a trust relationship, the legal ownership over the trust 
property is vested with the trustee whereas the beneficiary has the right 
to enjoy that property as the equitable owner. Trust can generally be 
38 Arthur Underhill, The Law Relating to Trusts and Trustees (7th Edn) (Butterworth 
& Co, 1912), p. 1.
39 The Convention on the Law Applicable to Trusts and on their Recognition 1985, 
art. 2.
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classified by method of creation and types of beneficiaries. There are 
four modes of creation of trust namely:
 (i) Express trust (this type is made by the express intention of the 
settlor to create a trust);
 (ii) Resulting trust (under this type, a settlor has set up a trust 
wherein the beneficial interest results or returns to him);
 (iii) Constructive trust (this type is imposed by the court in 
response to fraudulent or unconscionable conducts); and
 (iv) Statutory trust (this type of trust is created under the 
statutes).40
Based on the type of the beneficiaries, trust can further be classified as 
private trusts (trusts that are set up to benefit a single individual or a 
class of specified people)41 and public trusts (trusts that are intended 
to benefit the public at large or at least a section of it, i.e., charitable 
trusts).42
Law of Torts
Tortious liability arises from the breach of a legal duty which results in 
damage to a person or property.43 The test for the breach of such a duty 
is laid down in the case of Blyth v. Birmingham Waterworks Co44 as: 
‘Negligence is the omission to do something which a reasonable man 
would do or doing something which a prudent and reasonable man 
would not do’. A reasonable man here means an ordinary person who 
does not necessarily possess a specialist skill such as a lawyer, doctor or 
40 Wan Azlan Ahmad and Paul Linus Andrews, Equity and Trusts in Malaysia (Sweet 
& Maxwell Asia, 2005), pp. 8, 21, 57 and 83.
41 Ibid, pp. 21-39.
42 Ibid, pp. 103-137.
43 John Hodgson and John Lewthwaite, Tort Law Textbook (2nd edn) (Oxford 
University Press, 2007), pp. 1-48.
44 [1856] 11 Ex Ch 781.
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engineer, etc. Tortious liabilities may arise through trespass to person, 
trespass to land, trespass to property or defamation. The injured party 
can sue the wrongdoer for infringing his/ her legal rights. There are 
two essential elements to be considered in a tort suit. The plaintiff ’s 
damage must have been caused due to the defendant’s act or omission 
and the damage must not be too remote. The remoteness of damage is 
determined based on the fact that whether the damage is caused as a 
result of the direct consequence of such act or omission.45
2.3.2.2 International Law
International law can be divided into two major branches, i.e., ‘public 
international law’ and ‘private international law’.
2.3.2.2.1 Public International Law
Public international law is defined by numerous jurists in various ways. 
JG Starke defines international law as ‘body of law which is composed 
for its greater part of the principles and rules of conduct which states 
feel themselves bound to observe, and therefore, do commonly observe 
in their relations with each other.’46 Therefore, it is also known as ‘law of 
nations’, ‘law among nations’ and ‘inter-state law’.47
Nonetheless, this classical definition is not enough to encompass newly 
emerging subjects of international law such as inter-governmental 
organisations (IGOs), non-governmental organisations (NGOs), 
multi-national corporations (MNC) and, in some cases, even private 
individuals. Oppenheim includes the aforesaid subjects of international 
45 John Hodgson and John Lewthwaite, Tort Law Textbook (2nd edn) (Oxford 
University Press, 2007), pp. 49-80.
46 J. Craig Barker ‘Mechanisms to Create and Support Conventions, Treaties, and Other 
Responses’ (Eolss Publishers, 2014) <http://www.eolss.net/eolsssamplechapters/
c14/e1- 44-01/E1-44-01-TXT.aspx> (accessed on 31 July 2014).
47 Abdul Ghafur Hamid @ Khin Maung Sein, Public International Law: A Practical 
Approach (3rd edn) (Sweet & Maxwell Asia, 2011), p. 1.
Classification Of  Law
 
FOR ACADEMIC 
REPOSITORY 
PURPOSES 
ONLY
54 Legal Theory And Concept Of  Law
law in defining it. According to him, “International law is the body 
of rules which are legally binding on states in their intercourse with 
each other. These rules are primarily those which govern the relations 
of states, but states are not the only subjects of international law. 
International organisations and, to some extent, also individuals may 
be subjects of rights conferred and duties imposed by international 
law.”48
Despites some weaknesses of international law, states do observe 
it due to internal motivations and external pressures. There are 
peaceful means and coercive means to enforce international law. The 
enforcement measure is determined depending on the seriousness of 
the violation.49 The sources of international law can be found mainly 
in art. 38(1) of the Statute of the International Court of Justice, i.e., 
international conventions, international custom, the general principles 
of law recognised by civilised nations, judicial decisions and the 
teachings of the most highly qualified publicists.50 There are several 
branches of public international law such as law of treaties, law of 
the sea, international criminal law, international humanitarian law, 
international human rights law and so forth.
2.3.2.2.2 Private International Law
Private international law is a body of rules, principles and policies that 
deal with cases before a domestic court which has any connection with 
a foreign country. In other words, it is part of the internal law of a state 
and it comes into operation whenever the court faces a dispute with the 
presence of a ‘foreign element’.51
48 See also ibid, pp. 1-2.
49 See also ibid, pp. 6-12.
50 See also ibid, pp. 21-45.
51 See P. M. North and J. J. Fawcett, Cheshire and North’s Private International Law 
(12th edn) (Butterworth & Co (publishers) Ltd, 1992), pp. 3-8; Lawrence Collins 
(Ed.), Dicey and Morris on the Conflicts of  Laws (11th edn) (Steven & Sons Limited, 
1987), pp. 3-6; J. H. C. Morris, The Conflicts of  Laws (2nd edn) (Steven & Sons 
Limited, 1980), pp. 3-5.
 
FOR ACADEMIC 
REPOSITORY 
PURPOSES 
ONLY
55
‘Foreign element’ may be a foreign person; a contract made or to be 
performed in a foreign country; a marriage contract between people 
from different countries or concluded in foreign country; a moveable 
or immovable property which are situated in a foreign country or 
belong to a foreigner; a tortious act committed in a foreign country; 
or any other circumstances or performance between two or more 
parties from different countries.52 For example, a case before a court 
in Malaysia may involve a person who lives in Australia or an event 
that occurred in Indonesia. Private international law is not concerned 
with relations of states, but with disputes of persons arising out of their 
marriages, contracts, wills, torts and other private law matters. Thus, it 
has been recognised as an aspect of municipal law. It is different from 
public international law because it only concerns private parties from 
different countries.
This branch of law was previously known as ‘conflict of laws’ since 
different countries have distinct law and there can be a conflict where 
more than one law is applicable to the case. Later, it is named as ‘private 
international law’ which is broadly used because the facts or parties to 
disputes are related to one or more foreign countries.53
Private international law concerns with three main issues such as 
jurisdiction, choice of law and recognition as well as enforcement of 
foreign judgments. This branch of law determines the jurisdiction of the 
court which has to adjudicate the dispute and the applicable law to the 
dispute. Therefore, when a court deals with a case involving a foreign 
element, it is vital to examine first whether the court has jurisdiction 
over the dispute. In cases where the court establishes jurisdiction, then 
it has to decide further which law should be the applicable law to the 
dispute whether it will decide the case in accordance with the law of the 
forum or in line with the law of a foreign country which the case has 
52 P. M. North and J. J. Fawcett, Cheshire and North’s Private International Law (12th edn) 
(Butterworth & Co (publishers) Ltd, 1992), pp. 3-8.
53 David Mcclean and Kisch Beevers, The Conflict of  Laws (Sweet & Maxwell, 2009), 
pp. 4-5.
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connections.54 It is, thus, still possible for a court to have jurisdiction to 
resolve the dispute even though the applicable law would be a foreign 
law.55 When the claimant obtains a judgment in a foreign country, the 
next issue is whether such judgment can be recognised or enforced in 
the respective country.56 For example, a Malaysian claimant obtains a 
judgment from a Malaysian court against an Indonesian defendant for 
a breach of contract and he wishes to enforce it in Indonesia. The rules 
of private international law is applicable here to determine the question 
whether the Indonesian court will recognise the judgment of Malaysian 
court or the claimant will have to bring a fresh proceeding before the 
Indonesian court.
2.4 SUBSTANTIVE LAW AND PROCEDURAL LAW
Law can also be divided into substantive law and procedural law. 
These two divisions are interconnected with each other. The first one 
defines the rules to abide by the society while the latter establishes the 
framework for the proper enforcement of the earlier one.
54 Md. Hassan Ahmed, ‘The Application of  Choice of  Law and Choice of  Forum 
Clauses to Islamic Banking and Financial Cross Border Transactions: A Critical 
Analysis’. Paper presented at the International Conference on Islamic Banking 
& Finance: Cross Border Practices, 15-16 June 2010, Harun M. Hashim Law 
Centre, IIUM, Kuala Lumpur, Malaysia, p. 3.
55 J. H. C. Morris, The Conflicts of  Laws (2nd edn) (Steven & Sons Limited, 1980), 
pp. 3-5.
56 Aznan Hassan and Md. Hassan Ahmed, ‘The Application of  Choice of  Law 
and Choice of  Forum Clauses to Islamic Banking and Financial Cross Border 
Transactions’, Australian Journal of  Basic and Applied Sciences, 2012, 6(11): 
370-380. p. 377.
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2.4.1 Substantive Law
Substantive law is the substance and content of the law itself. This type 
of law basically defines legal rights and obligation of persons within the 
society towards one another.57 It also sets down certain conducts to be 
illegal in the society. Substantive law comprises both criminal and civil 
law. The criminal law which defines crimes and prescribes punishments 
is a rule of substantive law. In the same vein, the law of contracts which 
sets out rights and duties of the parties to a contract is also a rule of 
substantive law.
2.4.2 Procedural Law
In contrast with substantive law, procedural law concerns with 
mechanics of the legal process rather than with the substance and 
content of the law itself. Sometimes, it is also known as adjudicative 
law as it deals with the body of rules that govern the manner in which 
a legal proceeding must be carried out before the courts.58 This rule of 
law spells out the procedures to be adhered to by the law enforcement 
bodies in arresting, interrogating and trying an accused person.59 Thus, 
it is crucial for the law enforcement bodies to follow the respective 
procedural law in dealing with cases. Some examples of procedural 
laws include criminal procedure code and civil procedure code.60
57 D. L. A. Barker and C. F. Padfield, Law (10th edn) (Butterworth-Heinemann, 1998), 
p. 4.
58 See also Bryan A. Garner (Ed.), (2009). Black’s Law Dictionary (9th edn). Thomson 
Reuters. p. 963.
59 See also Mary McMahon, ‘What Is Substantive Law?’ Wise Geek <http://ww 
w. wisegeek.com/what-is-substantive-law.htm#comments> (accessed on 31 July 
2014).
60 See also Wan Arfah Hamzah, A First Look at the Malaysian Legal System (Oxford Fajar 
Sdn Bhd, 2009), pp. 305-365.
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2.5 CRIMINAL LAW AND CIVIL LAW
Law can also be categorised as criminal law and civil law. It is essential 
to differentiate criminal law from civil as a single wrongful conduct 
may incur both criminal and civil liability to a wrongdoer. For instance, 
when a car driver hits and injures a person by driving recklessly, the 
state can prosecute him for his dangerous driving and the victim can 
sue him in seeking remedy for the damages. The criminal suit would 
decide his criminal liability and the civil suit would determine his civil 
liability.61
2.5.1 Criminal Law
Criminal law (also known as ‘penal law’) encompasses the statutes and 
rules enacted by the legislators dealing with any criminal activity that 
causes harm to the general public. It defines acts which are considered 
to be wrongdoings against the state as these are deemed to be harmful 
to the community as a whole. Examples of criminal cases are theft, 
robbery, kidnapping, rape, assault, murder, drug trafficking and so 
on. Criminal law also includes criminal procedures which deal with 
charging, trying, sentencing and imprisoning defendants convicted of 
crimes. It is typically enforced by the state through a prosecutor who 
initiates the criminal suit.
2.5.2 Civil Law
Civil law predominantly concerns with the disputes between private 
individuals or negligent conducts which cause harm to others. A civil 
suit is usually filed by one party against another to enforce his/ her legal 
rights. For example, a party to a contract may file a suit before the court 
in order to determine respective legal rights against one another if there 
is any dispute which arises out of the said contract. Besides, an injured 
party in an accident may also file a lawsuit before the court in order 
61 Abdul Majid Bin Nabi Baksh and Krishnan Arjunan, Business Law in Malaysia 
(LexisNexis, 2005), p. 4.
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to seek legal remedy if the accident is caused by the negligent act of 
another person. The party who initiates the legal action before the court 
is called the ‘plaintiff ’ or ‘applicant’, whereas the party who is being 
sued is named as the ‘defendant’ or ‘respondent’. In a civil suit, parties 
may appoint lawyers to represent the case before the court. Thus, the 
state has no role in civil proceedings unless the government itself files 
the suit or is being sued. The court may dismiss a case if it is found 
that there is no cause of action. When the civil suit is successful, the 
defendant shall be ordered to pay damages.62
2.6 FEDERAL LAW AND STATE LAW
In Malaysian context, it is also pertinent to make a distinction between 
Federal law and State law as there are laws made by the Federal 
Parliament and the respective State Legislative Assemblies. In order to 
avoid conflicts between the aforesaid legislative bodies at different level, 
art. 75 of the Federal Constitution provides that the Federal law shall 
prevail over the State law if there is any inconsistency between them, 
and the State law shall be void to the extent of the inconsistency.
2.6.1 Federal Law
Federal laws are the laws promulgated by the Federal Parliament which 
consists of the ‘Dewan Rakyat’ (House of Representatives) and ‘Dewan 
Negara’ (Senate). Thus, laws passed at the federal level are also known 
as Acts of Parliament. Article 73(a) of the Federal Constitution confers 
to the Federal Parliament the power to make laws for the whole or 
any part of the Federation and laws having effect outside as well as 
within the Federation. In accordance with art. 74(1) of the Federal 
Constitution, the Federal Parliament may enact laws with respect to 
any of the matters enumerated in the Federal List or the Concurrent 
List (i.e., the First or Third List set out in the Ninth Schedule).
62  See also Canadian Superiors Courts Judges Association, ‘Criminal and Civil Law’, 
2006 <http://www.cscja-acjcs.ca/criminal_civil_law-en.asp?l=4> (accessed on 
31 July 2014).
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2.6.2 State Law
State laws are enacted by the assemblymen sitting in the respective State 
Legislative Assemblies (Dewan Undangan Negeri) and only applicable 
to the specific state. Article 73(b) of the Federal Constitution confers 
to the state legislature the power to make laws for the whole or any 
part of that particular state. In accordance with art. 74(2) of the Federal 
Constitution, the state legislature may create laws with respect to any of 
the matters enumerated in the State List or the Concurrent List. (i.e., the 
Second or Third List set out in the Ninth Schedule). Moreover, under 
art. 77 of the Federal Constitution, the State Legislative Assemblies also 
have the power to pass laws with respect to any matter which is not 
enumerated in any of the Lists set out in the Ninth Schedule.
